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Reorganization of Railroads 


By Epwin F. WEnptT 


OW long does it usually take to reorganize a railroad system? The 
record of the past is the best basis on which to predicate the answer 
to this question. 
The panic of 1893 was severe, and many railroads were forced into 
bankruptcy. The following tabulation shows the duration of a number 
of receiverships : 


Atchison, Topeka & Santa Fe Railroad 1893-1896 
Erie Railroad 1893-1896 
Northern Pacific 1893-1897 
Reading 1893-1897 
Union Pacific 1893-1898 
Norfolk and Western 1895-1897 
Baltimore and Ohio 1896-1900 


These figures seem to indicate that it required in the past about four or 
five years to reorganize large transportation systems. 

The panic of 1893 was disastrous to the railroads. On June 30, 
1894, there were 192 carriers in the hands of receivers. The mileage of 
line operated by these defaulting companies was 40,818 with a capitali- 
zation of about 2% billion dollars or 25% of the investment in the rail- 
way industry at that time. This record of insolvency was without a 
parallel in the previous history of American railroads, except possibly in 
the period following the panic of 1837. 

The panic of 1929 was followed by a depression in the railway in- 
dustry even more severe than that of 1893. The volume of freight and 
passenger business in 1932 was only about 50% of that in 1926. At the 
beginning of 1934 there were seventy-five carriers operating 42,340 miles 
in receivership, or about one-sixth of the total railroad mileage. 

The effect of panies is shown by the decline of gross operating reve- 
nues of railroads from their previous maximum, as follows: 


1894—12% 
1908— 8% 
1915— 6% 
1921—11% 
1932—-50%. 


Thus it appears that the panic of 1929 was much more severe in its 
effect on the gross revenues of carriers by rail than any other panic in 
fifty years. Under these circumstances, it may well be that the time 
required to reorganize railways will be even longer than heretofore. 
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Our Officers 


A. J. Ripe 


A. J. Ribe, Vice President, (elected by the Executive Committee, to 
fill the vacaney created through the death of Wylie M. Barrow), was 
born in Vicksburg, Mississippi, April 8, 1889. He went to school a year 
in Vicksburg and a year in Montgomery, Ala. At the age of ten, he 
tried his hand at the carpenter trade and then at sign painting. For a 
year he was apprentice to a tailor. 

At the age of thirteen, he went to work as office boy in the joint 
freight office of the L. & N. R. R. and W. of A. Ry. at Selma,iAla. At 
the age of nineteen, he became chief clerk in that office, having held in 
the meantime such positions as bill clerk, receiving clerk, demurrage 
clerk, claim clerk, warehouse foreman, cashier and station accountant. 
For a short time during that period he was assistant yardmaster. 

Mr. Ribe went to Birmingham in 1907 as chief clerk to the Division 
Freight Agent of the L. & N. R. R. In 1909, he became a salesman for 
the Connors Steel Company. The same year he became chief clerk to 
tlie Traffic Manager of the Republic Steel Corp. In 1911, he was 
appointed chief clerk to the General Freight Agent of the Southern 
Railway at Birmingham. 

In 1917, Mr. Ribe left railway service to open an industrial traffic 
bureau. He has been engaged in that work ever since and presently 
employs a corps of seven assistants. 

Mr. Ribe is also General Chairman of the Alabama Iron & Steel 
Shippers Conference, an organization representing all of the manufac- 
turers of pig iron, iron and steel articles, cast iron pipe, and coke in his 
state and is Special Representative for the Alabama State Docks 
Commission. 





Report of the Committee on Education 
for Practice 


Washington, D. C., 
September 24, 1934. 
Mr. W. H. Chandler, 
148 Liberty Street, 
New York City. 


My dear Mr. Chandler: 


In accordance with the suggestion of your letter of September 19th, 
I am sending this information to you for the consideration of the 
Executive Committee at its meeting on the 26th. I am unable to attend 
that meeting. I shall be at the Association meeting on the 27th and shall 
present a report consistent with this letter. The Committee, after con- 
sidering the status of the development of the matter of the education for 
practice, has decided to recommend that the Association take the same 
position with reference to written examinations as has been taken by the 
Association at its last two meetings, and we consequently will propose 
the following resolution : 

RESOLVED: That the Association of Practitioners before the 
Interstate Commerce Commission recommend to the Commission that it 
adopt and put into effect a system of written examinations to test the 
fitness of applicants for admittance to practice before it, and that said 
examinations be such as to test adequately the candidate’s knowledge of 
the pertinent principles of the law, the association’s code of ethies, and 
rate, traffic and accounting principles. 

I have taken the matter up with the Commission and find that there 
is no prospect of making any headway with the Commission in getting 
it to adopt a system of examinations. I am convinced that there would 
be no profit in agitating the issue. We could not expect to break the 
Commission’s deadlock. But my Committee is of the opinion that the 
Association should stand exactly where it has in the last two years. 


Yours truly, 


LESLIE CRAVEN, 
Chairman. 





Discussion of the Report of the Committee on Edu- 
cation for Practice at Fifth Annual Meeting 
of Association, September 27, 1934 


President McFarland: The next order of business is the report of 
the Committee on Education for Practice. That report is not in the 
Program. This is rather an important matter as one of the principal 
functions of the Association would seem to be to aid the Commission in 
determining the proper qualifications for persons who were to be ad- 
mitted for practice before the Commission and, as you will recall, it 
has been the subject of discussion at some of the prior meetings. 

This report wasn’t received in time to be printed and there is just 
one thing that I would like to say about it; that is, it was a report sub- 
mitted by Mr. Craven’s Committee to the Executive Committee yester- 
day and was considered and a change or amendment was suggested by 
the Executive Committee in the last part of the report of the Committee 
on Education for Practice. That was the change in detail rather than 
in principle. In other words, the report of the Committee on Education 
for Practice had rather specific recommendations as to what should be 
required by way of training, and somewhat similar recommendations 
had been made to the Commission in the past and the Commission for 
one reason or another had not adopted them. 

The change suggested by the Executive Committee was in substance 
that the requirements of the examination should be such as might be 
agreed upon by the Commission and the Committee on Education for 
Practice of this Association after conference on the subject. 

I would like to have Mr. Craven make the report of the Committee 
if he will. 

Mr. Craven: Mr. Chairman, gentlemen, this subject is, as I think 
you will see, an important subject. It is not an easy thing to get Com- 
mittee action on a matter of this sort because the Committee is scattered 
all over the United States and in this case had either a busy or a lazy 
Chairman. Consequently, I am quite frank in telling you that I doubt 
whether the Committee’s consideration of this subject has been as serious 
as the subject deserves. 

The Committee, I think I should say, consists of Mr. Cotterill, Mr. 
Hillver, Mr. Lucas, Mr. Matz, Mr. MecCollester, Mr. Moore, Mr. Walter 
and Mr. Williamson. 

I shall outline the present status of this question of education for 
and admission to the Bar of the Commission in order to give you a pic- 
ture of what the situation is. In the first place, it is quite apparent that 
there are no serious qualifications imposed for admission to the Bar and 
that practically anyone who wishes to be admitted can be admitted. 
That may be a little bit strong but the fact is that anyone who comes 
forward to the Commission with a formal application properly filled 
out is not denied admission. 

Now, that is shown by the figures. There have been admitted to the 
Bar since it was established in 1929, 6,023 practitioners. Of these 
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2,826 are attorneys; 3,197 are non-attorneys. Now, there is only one 
application out of 6,023 that has been denied and that man was subse- 
quently admitted. There were four applications which were denied on 
account of a failure to return the oath. There has been one applicant 
who was subsequently disbarred. There were 111 applications which 
were withdrawn before being submitted to the Commission for consider- 
ation and those were people, | am told, who were members of the Com- 
mission’s staff and who were notified that it was not the policy of the 
Commission to admit such people to membership in the Bar of the Com- 
mission. Two applicants have resigned and none have died, so you can 
see that while practitioners may be starving to death they never die 
which is an encouraging thing in these times. 

Now, of course, it is perfectly obvious on the face of those figures 
that the standards or qualifications prescribed for admission to the Bar 
are no substantial bar or hurdle to anyone who wishes to apply and who 
ean make a formal showing which is consistent with the very general 
prescription of qualifications which are set out in the Rules. 

Now, of course, the question arises whether or not the Bar fulfills its 
function if the qualifications for admission are such that anyone can get 
in who wishes to get in and there is no denial of any application for 
admission provided the application complies with the very general rules 
which are prescribed. The Bar is held forth to the country as the Bar 
of the Commission and the presumption is that these men who have been 
admitted to the Bar are competent to practice before the Commission, 
and the question arises whether the Commission is doing its duty by the 
country and by itself and by those whom it admits to practice—and I 
have them at heart as well—by the very lax procedure which has been 
set up. 

Now, having covered that as the present status of it, and referring 
now to the unfoldment of it in the activities of this organization, this 
matter has received consideration from the beginning here. The last 
two years, Committees such as the present Committee have come before 
you and recommended that the Commission establish written examina- 
tions as a criterion for admission. On each occasion, in such an annual 
meeting as this, the Association has reported favorably upon such a 
resolution and the resolution has been submitted to the Commission and 
the Commission has replied that it did not wish or intend to establish 
written examinations. 

That does not, I think, represent the unanimous view of the Commis- 
sion. It is understood that there is a strong difference of opinion withm 
the Commission but that the policy of the Commission is definitely set. 
There have been other recommendations made by Committees which were 
considered by the present Committee and which we concluded were not 
worth putting forward again. The suggestion first that a survey be made 
of the law schools to see what could be done in the establishment of 
regular courses of instruction dealing with those questions which are 
prominent in the activities of the Commission. The average law school 
has a curriculum that is not sufficiently broad to permit of the establish- 
ment of special courses of study for the instruction of Interstate Com- 
merece Practitioners. 
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It has also been suggested that this organization might establish 
a course of reading. That does not seem to be of substantial importance 
because, while it might be of some assistance, it is not a matter of any 
particular significance. 

Consequently, our Committee agreed upon the following resolution 
which we suggest should be adopted by this meeting: 

RESOLVED, That the Association of Practitioners before the 
Interstate Commerce Commission recommend to the Commission that it 
adopt and put into effect a system of written examinations to test the 
fitness of applicants to practice before it, and that such examinations 
be such as to test adequately the candidate’s knowledge of the pertinent 
principles of the law, the Association’s Code of Ethies, and rate traffic 
and accounting principles. 

As the Chairman has explained to you, the Executive Committee, 
upon considering this proposed resolution at its meeting yesterday, took 
exception to the last clause of that resolution which I will read again 
and said: 


“examinations be such as to test adequately the candidate’s knowledge of the 
pertinent principles of the law, the Association’s Code of Ethics, and rate traffic 
and accounting principles,” 


and the Executive Committee recommended the following substitute for 
the language which I have just read: 


“and that said examinations be such as may be agreed upon by the Commission 
and the Association’s Committee on Education for Practice.” 


Our Committee has not had opportunity to hold a meeting and to 
consider the suggestion. I am not qualified or authorized to make any 
suggestion to you with reference to what the Committee’s action or 
attitude would be with reference to that substitute. I may say, however, 
speaking individually, that so far as I am concerned I see no objection to 
that particular form. 

The Committee felt, after having consulted with the Commission, 
that the attitude of the Commission was so well established that what- 
ever resolution was adopted here could not be counted upon to change 
the position of the Commission. Similar resolutions on two previous 
oecasions during the two preceding years have been suggested to the 
Commission and perhaps the language of the resolution proposed by the 
Committee was not as exactly thought out as it might be because it was 
felt that, after all, the effect of our resolution was rather to declare the 
position of this organization as it had been declared on two previous 
occasions, and that it would not be expected that during the coming 
year as the result of the passing of this resolution we would get down 
to brass tacks with the Commission and figure out precisely what the 
form and what the questions would be which would be covered by the 
Written examinations which would be established, if they were estab- 
lished. ‘ 

I may say that in our consideration of this question before the Com- 
mittee, there is no room for any difference of opinion between members 
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of the Bar—I mean lawyers and non- -lawyers—arising from any anxiety 
on the part of the non-lawyers with reference to the possibility of the 
prescription of exacting any severities which would exclude men of the 
non-legal fraternity. I think on our Committee it is generally recognized 
that we are confronted with a situation in which we all have a common 
interest and which is of increasing importance because of the possibility 
that in the event the regulatory powers of the Commission are extended 
to cover truck and water companies there will be an influx to the Bar of 
the Commission during the next few years of a large group of lawyers 
and other men not now members of the Bar, and that consequently we 
have here a question which probably has an increased importance on 
that account and a question which should receive further consideration 
at this time because of this new condition. 

With that explanation, Mr. Chairman, I submit the report. 

Mr. Barrett: May I ask Mr. Craven a question? 

Mr. McFarland: You may. 

Mr. Barrett: I have forgotten. What does the Board of Tax Ap. 
peals do, do you remember? There is a place where an accountant can 
often present a case much better than a practicing lawyer, and I think 
he does. I am a member of that but I don’t have the faintest idea what 
I did to become a member of the Bar that practices before the Board of 
Tax Appeals. 

President McFarland: Is there anyone who can tell us that? 

Mr. Miller: I think I can answer the question that Mr. Barrett 
raised because I am also a member of the Board of Tax Appeals. What 
the Board of Tax Appeals did was to provide for the admission of at- 
torneys and certified public accountants. Neither are required to take 
any examination. 

Mr. Barrett: But they are certified. 

Mr. Miller: The attorneys present a certificate showing that they are 
certified attorneys and the certified public accountants present a certifi- 
cate showing that each one of them is a certified public accountant in 
some state of the United States or the District of Columbia and no ex- 
amination has ever been required of either class of practitioners before 
that tribunal. 

Mr. Curry: I don’t know whether this is a proper time to express 
any opinion on the subject but it seems to me that there is no necessity 
for this Association at this time to adopt any such resolution. In the 
first place, I fail to see the presentation of any facts here that would 
show any need for this sort of measure. In other words, I don’t think 
there is a sufficient number of cases before the Commission that are 
mishandled by practitioners before the Commission, who haven't the 
proper information or the proper training, to make this measure neces 
sary. It seems to me it is a good deal like rained down the house to 
have a roast pig. 

In the second place, I think if we adopt any such resolution as this 
we are in a rather selfish attitude. If you want to have examinations, 
let’s be consistent about it and say ‘‘let’s have an examination all the 
way through.’’ Let’s test ourselves as well as those who may come 
later. 
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In the third place, it seems to me that, while I have great respect 
for the Interstate Commerce Commission and I think it is a very fine 
tribunal, that Commission is not so superior, is not so wonderful, that a 
lawyer, a good lawyer, can’t go there in a particular case and become 
informed as to what the issues are and what the facts are and try a 
very creditable case. I know lawyers that go down to the Bureau of 
Internal Revenue that deal with those complicated income tax matters 
and have never been there before, but most law cases have to be dug into. 
You can’t go into a law ease and try a law case by simply passing some 
Bar examination about what the particular tribunal may be dealing 
with; you have got to know the facts in that case; you have got to know 
the issues; you have got to know the laws. 

You don’t have to pass any Bar examination before any tribunal 
there in Washington that I know of and if you are a lawyer you can be 
admitted to the Supreme Court of the United States without a sign of 
any examination other than a certificate and an application, both of 
which show that you are a lawyer in good standing. 

Now, it seems to me that what we really are concerned with primar- 
ily is to see that the lawyers and the practitioners who practice before 
the Interstate Commerce Commission are men of some standing; that is, 
that they are men that are conscientious and that they are honest and, 
in the absence of some clear showing, which it seems to me we haven’t 
here, I can not see that there is any real necessity for these examinations. 
It seems to me we ought not to go on record in favor of it. 

Mr. Barrett: May I say just a word? I don’t intend to answer Mr. 
Curry but I want to say something that doesn’t have any reflection on 
anybody here because the lawyer is not here, but I work for the defense 
in most of these cases. I was very much delighted one day whtn a 
practitioner before the Interstate Commerce Commission tried five cases 
against me and he didn’t present any evidence and I moved that they be 
dismissed because he hadn’t presented any evidence at all and he didn’t 
know what the evidence was, and I won all five of the cases. Now why 
should I want to have that man trained? Gentlemen, if we have that 
man pass an examination he may win the next ease. 

President McFarland : Gentlemen, you have heard the report. What 
is your pleasure with regard to it? 

Mr. Ballard: I’d like to ask Mr. Craven a question which has 
bothered me. I labored on this Committee once and made about as much 
progress as has been made in subsequent years. 

There is a provision in the statute which I think has been there 
from the start to the effect that parties may appear before the Commis- 
sion in person or by attorney. Now, consistently with that provision, 
could the Commission refuse an attorney admission to practice on any 
ground if he were in fact an attorney in good standing? I’d like to 
know whether Mr. Craven’s Committee has considered that. 

Mr. Craven: We have. Our thought is that the qualifications 
should be prescribed by the Commission; that is the assumption that 
all the Committees have gone on. We accepted that without investi- 
gating. I have thought it was sound. 
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President McFarland: Mr. Hillyer, did you have something to say? 

Mr. Hillyer: Mr. Chairman, I hope that the meeting of the Asso- 
ciation will adopt the resolution. It seems to me that that resolution 
goes to the very fundamentals of the reasons for the existence of this 
organization. All of us who have been in this practice have witnessed 
the spectacle in the past twenty vears of the trial of cases before an 
examiner of the Commission and before the Commission which give evi- 
dence of the fact that the man who is presenting the case is not com- 
petent, does not know anything about his issues; he does not know any- 
thing. I have frequently seen them when they did not know what pro- 
vision of the statute they were bringing the case under, and so far as 
the rules of evidence and the art of cross-examination goes, it was a 
closed book to them. 

There are several subjects that a man practicing before the Com- 
mission should have some knowledge of if he is to be of any assistance 
to the Commission or if he is to save the great expense of time and cost 
of records that we all know uselessly occurs from time to time in trial 
of these cases. There is no way of testing the man’s qualifications 
without a written examination or an oral examination or some kind of 
a test. The Commission is especially fortunate in being able to conduct 
these examinations in all parts of the country because it has its examiners 
travel. They can be held in any part of the country with the least ex- 
pense to the Government and to the people taking the examination, and 
certainly no man is admitted to the Bar to practice law in this country 
today without a very severe written examination in any jurisdiction 
that maintains its self-respect among the lawyers and the judges. The 
examinations in Chicago here are very severe. They disqualify about 
fifty percent of the applicants, and we should make a beginning in this 
organization, not merely to try to put over a definite examination that 
will bar out a large percentage of the applicants but at least we should 
begin to make a start in that direction or the practice before the Com- 
mission will continue in the present loose and unsatisfactory manner. 

Now, the faet that the Commission has not fallen in line with this 
idea should not deter us from going ahead with our well established 
policy which has existed ever since this Association began. The Commis- 
sioners will gradually be won over to this. I think we are making head- 
way with them now and I think at every annual meeting we should 
adopt some such resolution as that presented by Mr. Craven today. 

President McFarland: Mr. Hillyer, may I inquire if your motion 
goes to the resolution as originally drafted by your Committee? 

Mr. Hillyer: I accept the amendment made by the Executive Com- 
mittee because that. strikes out these technical subjects that we have 
listed. The Committee has listed a number of subjects that they think 
should be covered by an examination but that could come up at a later 
time. All we are requested to do here today is to endorse the policy 
of this Association since its inception and that will be accomplished by 
accepting the resolution as amended by the Executive Committee. 

President McFarland: Your motion is that the assembly adopt the 
resolution with the amendment suggested by the Executive Committee 
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to the effect that the requirements for the examination shall be as 
agreed upon between the Commission and the Committee on Education 
for Practice. 

Mr. Hillyer: Yes, I make that motion. 

President MeFarland: Is there any second? 

Mr. Mueller: I second the motion. 

President MeFarland: Are you ready for the question? 

Mr. Gault: I have one comment to make. It is rather impertinent 
for us to suggest that we agree with the Commission on an examination 
which the Commission shall prescribe. That is only a suggestion. I 
don’t see what business we have to set ourselves up on the same plane as 
the Commission. 

President McFarland: Mr. Mueller, I believe vou have something to 
say. 

Mr. Mueller: Mr. Chairman and gentlemen, I feel rather hesitant to 
engage in a discussion of this question, in this organization which is 
composed very largely of lawyers. As you all know, I am not a lawyer 
but there is a practical aspect to this question which appeals to me and 
that was very briefly touched upon by Mr. Craven in his explanation of 
the Committee’s work and their report. 

We all know that we are face to face with probably additional 
legislation by Congress which may very materially enlarge the scope of 
the Interstate Commerce Commission’s jurisdiction. None of us know 
today what is going to happen in that respect but, as I say, we all know 
that we are face to face with that possibility, if not a probability. 

Now, it occurs to me that if the Commission should in response to 
the resolution or the motion which has been proposed, undertake to set 
up an examination to determine the qualifications for any of us to 
practice before the Commission, knowing what the Commission’s present 
jurisdiction is, it might only be a short time thereafter when we would 
be confronted with an entirely different state of affairs so far as the 
Commission’s jurisdiction is concerned and a man who might at this 
time pass an examination qualifying him in the opinion of the Commis- 
sion to practice before the Commission regarding the regulation of rail- 
roads might not be qualified to practice with respect to the regulation 
of water transportation, for example, or highway transportation, or vice 
versa. 

It seems to me that no harm could be done by postponing the action 
along the lines that have been suggested at least for another year to see 
whether or not we are going to have some very far reaching changes in 
Federal law governing the regulation of transportation in all of its 
aspects. 

_Mr. Lucas: Naturally, as a member of the Committee I endorse 
entireiy everything that our Chairman has said. There is just one phase 
of it that I think might be a partial matter of interest to Mr. Mueller 
in his point and that is the extent to which the Commission has admitted 
the members thus far. As I recall Mr. Craven, of the 6,000 there were 
approximately two-thirds, were there not, that were admitted in the 
first year, or some such figures as that. 
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Mr. Craven: That is right. 

Mr. Lueas: That seems very clear that the barn door is wide open as 
far as what has happened is concerned but that does not mean, it seems 
to me, that we ought to relax our vigilance in seeing that what should 
have probably been done at the outset should be done as soon as it can 
reasonably be put into effect. The figures can not be denied that out of 
6,000 applications there has been but one denial and, as the Chairman 
pointed out, that one person was subsequently admitted. In other words, 
without saying there is any political significance to it, it does look very 
much as if the Commission simply can not afford to say that people that 
want to come before them should not be permitted to come before them. 
At least, they can’t take that position on the basis of the present setup. 

If we had a system of examinations it would be possible for the 
Commissioners to make suitable reply to any interrogations that they 
might have from members of Congress and friends of applicants and 
that sort of thing. They at least would have something to go on. 

It seems to me it is very important at this particular year’s con- 
vention to endorse this Committee report for this practical reason. 
For two years the Association, assembling as it has right there at Wasbh- 
ington, has been in favor of making this recommendation to the Com- 
mission. This year the membership here today, or the attendance here 
today, is somewhat different from the attendance which has oceurred at 
Washington in the past. I think we can point out to the Commission, 
if this is approved here today, that here is a somewhat different nucleus 
of the Association that is in accord just as those who have attended at 
Washington were in accord. I recall that last year at Washington there 
was some discussion about this. Mr. Money—many of you know Mr. 
Money, of course; formerly a very active examiner—got up and rather 
swayed the lingering doubts of some by saying that when he was an 
examiner he saw instance after instance in which complainants before 
him and before the Commission were wholly inadequately represented 
by both lawyers and non-lawyers and he personally was very strongly 
in favor of a written examination so that those who would be admitted 
and would appear to have some standing would be entirely qualified. 

So, to that extent it seems to me that at this meeting, so that we can 
say again to the Commission that we favor it, it is important that the 
Committee’s report be favorably acted upon. 

Mr. Hillyer: Mr. Chairman, I have practiced before the Commission 
now for twenty-five years. The first case in which I appeared before the 
Commission was in 20 I. C. C. so I think I ean fairly claim to have some 
slight knowledge of the character of those who have appeared before 
the Commission. 

I’d like to say, in answer to some of the things that have been said 
here, that in my own earnest opinion that the best practitioners before 
the Commission today are not lawyers. I could pick fifty men who 
practice before the Commission who are much more conversant with 
the issues and facts and method of presenting them than some fifty law- 
yers that might be picked. Now, on the other hand, it is also true that 
there are a great many men practicing before the Commission, lawyers 
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and non-lawyers, who do not properly and adequately prepare their 
eases. I’d like to direct to your attention the fact that the Commission 
specifically, in 167 I. C. C., referred to a case as having been thrown to- 
gether. 

In my own experience, I believe that lawyers who have been merely 
admitted to practice before the Commission or who get a ease for the 
first time before the Commission are of the opinion that merely because 
they are lawyers they have a divine intuition as to how to present the 
ease, and that is all wrong. The administrative law governing practice 
before the Commission is a separate and distinet branch of itself and I 
am heartily in favor of some requirement that will enable those who 
intend to practice before the Commission to at least familiarize them- 
selves with some of the elementary principles of practice and of the 
production of evidence and the admission of evidence as administered 
by the Commission. Therefore, I am in favor of this resolution except 
that, the Commission being a governmental body, I don’t believe it is 
good tactics and I don’t believe they have authority to consult with this 
Association as to what requirements they are going to prescribe. 

I would like, if it is in order, to amend the resolution in some such 
language as to provide that we make a recommendation to the Commis- 
sion that they should conduct such examination as to the Commission 
may seem adequate. And, with that exception, I would like myself to go 
on record as in favor of the Committee’s report. 

President McFarland: Is there a second to that amendment ? 

Mr. Barrett: May I say something seriously about this proposition 
in which I am greatly interested? It does not seem to me quite advisable 
to pass the resolution and leave it on the doorsteps of the Commission 
for a summary dismissal, as that, I think we will all agree, is what we 
will get. I, therefore, would like to suggest—I will move if it seems 
agreeable to anybody to second it—that this matter be carried over until 
next year and that the Committee be instructed to take up the subject 
with the Commission, not formally unless the Committee feels so dis- 
posed, but informally with a view to a discussion, and a discovery if 
possible as to how far by next year’s meeting the Commission is willing 
to go in respect of additional qualifications for practitioners. 

I’d like to add to that only as a suggestion—that is my motion 
thus far—I’d like to add to that only a suggestion that if, during the 
coming session of Congress, the organization of the Commission is 
changed that this discussion as to qualifications for practitioners should 
come up with the change of commission. Some of us think there may be 
a permanent Chairman rather than a rotating Chairman. There may 
be other changes; there may be divisional changes, but the proposed 
resolution is intended to bring about a real discussion with the Com- 
mission rather than simply saying to them, ‘‘ Well, now gentlemen, take 
it or leave it!’’ This is what we say we want when we know that the 
Commission has power to dismiss us without any answer except no. I 
don’t mean that the Commission will be impolite with us but I ean not 
quite see any advantage in simply passing this resolution, leaving it 
with the Commission, and going on. 
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I would like to see the Committee, whether it is the same Commit- 
tee or not—I have read the names and it seems to me to be a very extraor- 
dinary and excellent Committee and they have worked on this subjeet— 
I would like to see that Committee, or whatever Committee we have on 
the subject, take the matter up with the Commission in that way and lay 
this motion on the table if necessary until that Committee reports back 
to this conference. 

Mr. Curry: I second the motion. 

President McFarland: As the Chair understands it, Judge Barrett 
has moved, and it has been seconded, that this matter be referred back 
to the Committee to go over until, that would mean until the next annual 
meeting and that in the meantime the Committee take up with the Inter- 
state Commerce Commission informally the question of how far the 
Interstate Commerce Commission is willing to go in making require- 
ments of an educational character for admission to practice. 

Is that correct, Judge? 

Mr. Barrett: That is my idea. 

Mr. Craven: With reference to your suggestion, Mr. Barrett, the 
Committee has done that thing exactly. 

Mr. Barrett: I assumed so but I wondered if the Committee ought 
not to persist in well doing. It seems that that is the way we win eases 
sometimes. 

Mr. Craven: After having done it, our conclusion was that the atti- 
tude of the Commission was now pretty well fixed, that there was noth- 
ing to be gained by our attempting to persuade them, and that the thing 
to do was for the Association not to abandon the position which it has 
taken for two years because of the fact that if its position is abandoned 
it means a change of sentiment and we thought the sentiment of the 
Association should be as it has been. 

Mr. Barrett: I didn’t understand we would abandon the position of 
the Association. The position of the Association is already fixed by 
resolution unless it changes resolutions. 

Mr. Lueas: Would this be a resolution, that we leave off the part 
that follows the convention in the resolution, what I understand the 
Executive Committee took exception to, and possibly add to it Judge 
Barrett’s suggestions. Let’s adhere to our position here by an affirma- 
tive vote on the Committee’s report so far as it requires written exami- 
nation, supported by Judge Barrett’s suggestion that the Committee, 
instead of formally writing the Commission, consider the advisability 
of sending perhaps a sub-committee of three of the members to confer 
with the Commission and present its report in that form which will at 
least have the added weight of having a personal presentation instead of 
mere reference by writing. 

Would that work, Judge Barrett? 

Mr. Barrett: I accept that. 

Mr. Fulbright: I rise for a point of information. Was Mr. Hillyer’s 
motion seconded ? 

President MeFarland: Yes. 

Mr. Fulbright: Then I rise to a point of order that a motion before 
the house is Mr. Hillyer’s motion. 
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President MeFarland: Mr. Fulbright, as I understand it, Judge 
Barrett’s motion was in the nature of a motion to commit or refer and 
the immediately pending question would be Judge Barrett’s motion. 
We have to dispose of that before we can get back to the original motion. 

Mr. Fulbright: My point of order is that there is a motion pending 
before the house; it ean not be supplanted by making another motion. 
A motion to amend or a motion to substitute might change the course of 
discussion but not another motion. 

I call for a vote on Mr. Hillyer’s motion, Mr. Chairman. 

Mr. Curry: I raise the point of order that a motion to refer takes 
precedence over the motion. 

President MeFarland: That is the ruling of the Chair. 


The Chair is uncertain as to whether Judge Barrett is now urging 
his motion, or whether Judge Barrett and the second to his motion accept 
the substitute. What is the situation? 


Mr. Barrett: I accept the substitute if the second accepts it. 

Mr. Curry: I don’t accept it. I accept Judge Barrett’s original 
motion. 

Mr. Ballard: Mr. Chairman, if Mr. Lueas’ motion may then be 
regarded as the amendment, I would like to second it. 

President McFarland: We now have an amendment before the as- 
sembly whieh, as I understand it, is to be an amendment to Judge Bar- 
rett’s motion in effect of this motion made by Mr. Lueas, seconded by 
Mr. Ballard, which would be to have the Association, as stated in the 
first part of the motion made by Mr. Craven, go on record in favor of 
examinatious but strike out any specifications as to the nature, kind of 
examination, and instead of that substitute a‘statement to the effect 
that a committee of three will wait on the Commission to ascertain what 
the Commission desires to do in this respect. 

Is that correct, Mr. Lucas? 

Mr. Lueas: That is correct except that my thought principally was 
that that Committee could strengthen the presentation of our desire to 
have written examinations but the Committee in presenting it could 
certainly ascertain what might be desirable in respect to the scope of the 
examination if the Commission indicated that they would go that far. 

President MeFarland: The question before the assembly is on the 
amendment to the motion to commit or refer. Are you ready for the 
question ? 

Mr. Fulbright: May I ask a parliamentary question? Does the 
Chairman rule that the substitute amendment is a motion to commit? 
That is out of order under my first point of order. 

President MeFarland: Mr. Fulbright, the Chair understands that 
the immediately pending question before the assembly is the amend- 
ment to the motion to commit or refer. Are you ready for the question ? 

Mr. Hillyer: What are we voting on now, please? I have a motion 
here. I don’t want to get it lost. 

President MeFarland: We have two things to dispose of before we 
can get back to the main motion, Mr. Hillyer. We have first to dispose 
of the amendment to the motion to commit or refer. 

Mr. Hillyer: We have two amendments? 
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President MeFarland: Judge Barrett’s was in the nature of a 
motion to commit or refer rather than an amendment and we have to 
dispose first of the amendment to his motion. Then if that is disposed 
of, depending on how it goes, that may take care of the entire matter. 
If it is lost, we go back to Judge Barrett. 

Mr. Hillyer: I think your Honor is wrong but I won’t object. 

President McFarland: That is possible but I think we can best dis- 
pose of it by finding the sentiment in this matter. 

The question is on the amendment suggested by Mr. Lueas. 

Mr. Fulbright: Do I understand that the effect of the amendment 
suggested here is that we will again recommend to the Commission that 
the Commission adopt and put into effect a system of written examina- 
tions to test the fitness of applicants for admittance to practice before 
the 

Mr. Lueas (interposing) : And that that be presented through a sub- 
committee permitted to practice. 

Mr. Hillver: The subject matter of that examination to be left off! 

President MeFarland: Are you ready for the question? All in 
favor, please signify by saying ‘‘aye’’; all opposed, ‘‘no’’. 

... The Convention voted on the motion... 

President MeFarland: The Chairman is in doubt. Will those who 
are in favor of the motion please signify by raising the right hand. 

Seeretary Driscoll: Forty-one. 

President McFarland: All opposed, please signify by raising the 
right hand. 

Secretary Driscoll: Twelve. 

President McFarland: The vote is forty-one to twelve. The amend- 
ment is carried and is so ordered. 

The amendment which substituted the proposal of Mr. Lueas has 
been adopted by the assembly. Have you any further pleasure with re- 
gard to this matter? 

Mr. Hillyer: Let’s have a vote on the original question. 

President McFarland: The question is on the original motion which 
was made by Mr. Hillyer, and duly seconded, on the adoption of the 
report made by the Committee with the amendment suggested by the 
Executive Committee, and the effect of this, if it were adopted, would be 
to take the place of the vote on the amendment as the Chair understands 
it. In other words, it would have the effeet of taking a definite position 
on the question of the educational qualifications ; that is, the examination. 

Are you ready for the question? 

Mr. Curry: I was advised to make a parliamentary inquiry as to 
whether, having passed this amendment, the Association is now called 
upon to pass on the original resolution as amended by this vote. 

President MeFarland: This raises some rather difficult questions of 
interpretation of the rules of order and, of course, there is always a po 
sibility of appeal from any ruling the Chair makes upon the request of 
two members, but, as the Chair understands the matter, this would im 
effect be a reconsideration of the action taken by the assembly and it 
would require a two-thirds vote to take the action on this motion whieh 
is now before the house. 
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Are you ready for the question? 

A Member: Has the motion been seconded ? 

President McFarland: It was seconded by Mr. Fulbright. 

A Member: Will you please tell us what we are voting on? 

President McFarland: You are voting on the question before the 
assembly which is Mr. Hillyer’s motion, seconded by Mr. Fulbright. The 
resolution offered by Mr. Hillyer was the first part of the resolution 
drawn up by the Committee on Education for Practice, with the modifi- 
eation suggested by the Executive Committee to the effect that the re- 
quirements for the examination be those agreed upon between the Com- 
mission and this Committee. 

That is the question before the assembly and, in view of the vote 
which we had a few moments ago on the amendment offered by Mr. 
Lucas which covered this same general subject, the present question is 
in effect a reconsideration of that which would require a two-thirds vote 
of the assembly to adopt it. 

Are you ready for the question ? 

... The motion was put and lost... 


Rail Pensions to High Court 


Granting the Government’s appeal, the U. S. Supreme Court has 
announced that it will review the District of Columbia Supreme Court 
decision holding the railroad retirement act unconstitutional. 

While no date was set, it is expected attorneys for the railroads 
and Solicitor General J. Crawford Biggs will be heard in January, 
followed by a speedy decision. 

Chief Justice Alfred A. Wheat of the District Court, in overturn- 
ing the act, held its benefits were extended to many employes not. en- 
gaged in interstate commerce. 


Tate to be Chairman of the I. C. C. 


Farrell’s Term Expires December 31st. 


Commissioner Hugh M. Tate, Republican from Tennessee, will 
become Chairman of the Interstate Commerce Commission January 1, 
1935, sueeeeding Commissioner William E. Lee of Idaho. 

The term of Commissioner Patrick J. Farrell expires on the 31st 
day of this month, Congress does not convene until January 6th, and 
even though Commissioner Farrell is reappointed he cannot be con- 
firmed until Congress convenes. 

The terms of Commissioners Clyde B, Aitchison and Claude R. 
Porter expire at the end of 1935. 





Secretary of Agriculture Wallace opposes 
Increase in Freight Rates 


ECAUSE of the generally accepted view that Secretary of 

Agriculture Wallace speaks for the present administration, 
extracts from his testimony in Ex Parte 115, in which he op- 
posed an increase in freight rates on farm products is pertinent. 
Mr. Wallace said in part: 


‘*T have given some thought to the case now before you involving 
freight rate increases on agricultural and other products, and it is my 
conclusion that increases in transportation costs at this time would be 
detrimental to the progress toward general recovery and would not bring 
about the increased revenue which the railroads hope for. It is my 
belief that the interests of all concerned can best be served by avoiding 
the creation of greater disparities between prices consumers pay and 
prices received by producers of farm and other products and by pro- 
moting increased industrial production and employment which will give 
consumers greater purchasing power and the railroads a larger volume 
of freight between the industrial centers and a larger volume of goods 
moving into the farm markets as farmers share in the general progress 
toward recovery.’”?’ * * * 

“The relatively inflexible distribution costs continue to keep the 
farmers share of the consumers dollar considerably below that of 1929. 
Sinee November 1932 there has been some increase in the retail value of 
the 14 food items and farmers have received about two-thirds of this 
increase but the farmers share of the consumers dollar spent for these 
items which was around 50% in 1929 and had fallen to 34% in Noven- 
ber 1932 was still only 38% in November 1934. Freight rates are of 
course an important element in the total cost of marketing many farm 
products and being relatively inflexible they bear the same relation to 
farm and retail prices as do other distribution costs that do not change.” 

The decline in farm prices between 1929 and 1932-1933 with only a 
small decline in distribution costs meant that distribution costs were 
about twice as large in relation to the price received by the producers as 
it was in 1929. Similarly, freight rates in 1932 and 1933 were about 
twice as large in relation to farm prices as in 1929. In 1929 the total 
freight revenue on farm products was approximately 958 million dol- 
lars and the farmers cash income from the sale of farm products was 
approximately 10 billion dollars. Total freight costs on commercial 
farm products, therefore, amounted to approximately 10% of the farn- 
ers gross income. In 1932 and 1933 the gross revenue from the hand- 
ling of agricultural products averaged 650 million dollars for the two 
years, this lower revenue being due very largely to the diversion of 
agricultural freight to other modes of transportation. The cash in- 
come to farmers on products handled by the railroads in these two years 
was around 314 billion dollars, so that the freight charges on farm prod- 
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ucts in relation to the farmers cash income in the depression years was 
approximately 19% of the farmers cash income or nearly twice as bur- 
densome as in 1929. 

Inflexible freight rates during this depression have tended to reduce 
the movement of farm products. 

More of certain crops might have been harvested if freight rates had 
been reduced during the depression. For example, in 1929 farmers pro- 
duced 70 million watermelons and left none in the fields because of 
market conditions. They reeeived an average price of $173 per thou- 
sand melons. In 1932 they produced less than 61 million melons, but 
failed to harvest almost 9 million. For the remaining 52 million melons 
they received only $95 per thousand melons, or much less than for the 
large crop in 1929, * * * 

“The Emergency Railroad Transportation Act of 1933 empowers 
the Interstate Commerce Commission to adopt a more flexible freight 
‘ate policy than it has pursued in the past. It may now give due con- 
sideration to the effect of rates on the movement of traffic as well as to 
adequate and efficient service at lowest cost and to the needed revenue 
to provide that service. In the foregoing remarks * * * 

I have emphasized the effect of rates on the movement of agricul- 
tural products. In the balance of this statement I wish to offer some sug- 
gestions for adopting a freight rate policy which will tend to minimize 
price disparities and price rigidities that have so far characterized our 
industrial and agricultural depressions. 

The available evidence indicates that freight rates have a more de- 
pressing effect on railway agriculture traffic in a period of low prices and 
depression than the same freight rates would have in a period of pros- 
perity. This is believed to be true of other kinds of traffie as well. It 
would appear, therefore, that freight rates should have been materially 
lowered during the depression. While some freight rates have been re- 
duced, most, however, have been maintained. It is now proposed to 
increase many of them. It would seem that, at least, no increases should 
be authorized. 

The Commission, however, is charged with the duty of making it 
possible for the railroads to earn enough revenue to provide adequate 
service. Disapproval of the increases proposed at the present time would 
not be out of harmony with this objective. Poor earnings during years 
of depression do not necessarily interfere with the ability of carriers to 
provide adequate service. What counts is the aggregate earnings over a 
period of years. If the earnings prior to a depression have permitted 
the railroads to maintain their properties well and finance improvements, 
facilities will be adequate for the diminished flow of traffic, and large 
temporary curtailments in maintenance can safely be made. This, it is 
believed, was the situation at the beginning of the present depression. 





Oral Argument in Ex Parte 115 January 9th 
Briefs Must Be Filed by January 4th 


Ex Parte No. 115—TIncreases in Freight Rates and Charges, 1934 


The Commission made the following announcement: 


The hearings in the above-entitled proceeding were concluded De- 
eember 8, 1934. Briefs may be served and filed not later than January 
4, 1935. Parties desiring copies of briefs to be filed by others are re- 
quested to advise the Commission not later than December 22, 1934, as 
to whose briefs they desire. Such requests will be used in the formula- 
tion of service lists for the use of counsel filing briefs, who will be sup- 
plied with such lists by the Commissjon upon request therefor. In this 
manner it is hoped that needless expense on the part of those filing 
briefs may be avoided. The attention of the parties is directed to Rule 
XXI of the Rules of Practice, which specifies the form and style in 
which briefs should be prepared. 

This proceeding has been assigned for oral argument before the 
Commission at its office in Washington, D. C., beginning at 10 o’clock, 
standard time, January 9, 1935. Counsel seeking an allotment of time 
should make request therefor in writing, which should reach the Commis- 
sion not later than December 29, 1934. So far as possible to do s0, 
parties having common interests should endeavor to consolidate their 
oral arguments and briefs, so as to avoid duplication and dilution of the 
time available. 

Reply briefs may be filed not later than January 24, 1935, and 
should be served on counsel whose briefs are thus replied to. 

Since the inception of this proceeding there have been many 
changes in rates, and others will be effected in the near future as a result 
of orders of the Commission in other proceedings. Parties desiring to 
refer to such rates in lieu of any shown in exhibits which have been or 
will be superseded, may file corrected pages of such exhibits not later 
than January 4, 1935. The usual number of copies should be supplied 
—25 for the Commission, 75 for applicants, who will supply the State 
Commissions therefrom, and 50 for other parties applying therefor. 


For Sale to Settle an Estate 


American Federal Tax Reports (Prentice-Hall, Ine.), Vols. 1, 2, 3, 
and 4, with index; 5054 pages, bound in dark red fabrieoid. Described 
on title page as: ‘‘A convenient collection of unabridged court de- 
cisions from every American court—State and Federal—that has had 
before it problems arising under the Federal tax laws. Decisions from 
date of the earliest acts, up to November, 1924.’’ $2.00. 





Volumes 1 to 15 Federal Trade Commission Reports—1 volume 
court decisions. $5.00. 


Any member interested in the above should communicate with the 
Association’s office. 
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Interstate Commerce Acts Annotated—1934 
Supplement 
- By Honorasce Ciyve B. Arrcuison 


AX THE last session of Congress, Senator Dill, Chairman of the Senate 
Committee on Interstate Commerce, introduced a resolution, which 
was adopted by unanimous consent, requesting the Interstate Com- 
merce Commission to prepare a manuscript bringing as closely to date as 
possible the compilation and annotation of laws commonly called Inter- 
state Commerce Acts Annotated. The resolution provided that when 
such manuscript was filed with the Secretary of the Senate, it should be 
printed as a Senate document. The original compilation, in five volumes, 
was issued as Senate document 166 of the 70th Congress, 1st session, in 
1930, and received a wide distribution. 

The Commission was able to comply with the request of the Senate 
promptly, as since the issuance of the original compilation it had, 
through a small but highly trained staff under the direction of Mrs. B. 
W. Knight, kept current a manuscript supplement for office use of the 
Commission’s forces. Meantime the Congress had notably amended and 
supplemented the Interstate Commerce Act in important respects, and 
something like sixty volumes of Commission decisions and a correspond- 
ingly large number of volumes of decisions of the United States Supreme 
Court and lower Federal courts had appeared. Some idea.of the size 
of these additions may be gained from the statement that the supplement 
covers more than 17,000 points, and 6,317 new cases have been cited, 
while 363 paragraphs of statutes have been included which are either 
new or amended since the original work. 

The entire task has been completed, as far as the Commission’s labor 
is concerned, and all proofs have been corrected and revised. The 
“Supplement of 1934’’ will comprise volumes 6, 7 and 8 of the Inter- 
state Commerce Acts Annotated. It continues in general form the origin- 
nal five volumes, with the use of which the profession has become well 
acquainted. For convenience of the user, a comprehensive index has 
been made under single alphabetical arrangement, covering all eight 
volumes. The supplement carries table of cases cited (adding, in this 
issue, the case history of the cited cases) and history of the Interstate 
Commerce Commission decisions in the Federal Courts. 

How soon publication can be completed by the Government Printing 
Office is somewhat uncertain, on account of the present pressure of other 
work on that institution. However, a large part of the work is off the 
press. Distribution will be made through the Superintendent of Docu- 
ments of the Government Printing Office, and while the price has not 
been announced as yet, it will not be far above the out-of-pocket cost of 
presswork, paper, and binding, with nothing for editorial work or com- 
position. Members of Congress will have only a very limited supply 
available, and that bound only in paper covers, as no provision was 
made for more than the usual number of document copies, or for special 
binding. 

The utility of the Document, in facilitating search for ruling 
statutes and principles, and in contributing to a greater speed and con- 
sistency in administration, it may be hoped will justify the enormous 
amount of unremittingly meticulous care and labor expended upon it. 
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Mid-Winter Dinner 
and Dance 


January 10, 1935, Washington, D. C. 


_ The Association is sponsoring a mid- 
winter dinner and dance to be held on the 
evening of January 10th in the ball room of 
the National Press Club, 14th & F Sts. N. W., 
Washington, D. C. 


A program of entertainment that will 
appeal to all is being arranged. A large num- 
ber of members from all sections of the coun- 
try will be here in attendance at the oral 
argument in Ex Parte 115 and the program 
committee is planning a gala affair. 


The cost will be $2.25 for each person and 
reservations for tickets should be made at 
once in order that the Committee may intelli- 
gently make its arrangements. 


The Committee in charge of arrange- 
ments consists of: R. Aubrey Bogley, Chair- 
man, Harry C. Ames, Edwin F. Morgan, 
Henry J. Saunders and A. Rea Williams. 


BOOK YOUR RESERVATIONS EARLY 
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SPECIAL TO MEMBERS 


Since moving our office into the I. C. C. 
Building, there has been a tremendous in- 
crease in the demands upon our facilities, 
Members visit the office daily in large num- 
bers. Demands for service have trebled and 
hundreds of members are being supplied 
with helpful information. 

Your membership entitles you to this 
service, but I want to make a special request 
of all members in order that we may serve 
you better. Won’t each of you get one new 
member? This will enable us to increase our 
facilities and serve you better. 

There is another way which each mem- 
ber can help and that is by entering another 
subscription to the Monthly Journal at $5.00 
per year. Give it to some friend as a present 
and help your Asscciation, which is anxious 
to help you. 

We must increase our membership—you 
can help! 

' With best wishes for a Happy New Year, 
am 


Sincerely yours, 


Sarah F. McDonough 





Report of the Committee on Procedure 


To the Executive Committee 


HIS Committee has held no meetings during the year, but has 
handled matters coming before it by correspondence. Sub- 
jects considered and acted upon are as follows : 


Announcement of Assignments of Time for Oral Argument 


The Committee received a very earnest suggestion from a member of 
the Association that the Commission be requested to modify its rules so 
as to provide for the announcement of assignments of time for oral 
argument sufficiently in advance of the argument date to permit counsel 
to prepare themselves in the light of the amount of time available. The 
Committee consulted the Commission with regard to this problem and 
was advised that it was impossible to make any announcement in ad- 
vance because of the frequency of late applications for time which the 
Commission was unwilling to deny. 

In the opinion of the Committee it is unreasonable to sacrifice the 
interests of diligent counsel having a substantial part in the case to the 
supposed rights of latecomers. The Committee therefore recommends 
that the Committee on Procedure be authorized and directed to request 
the Commission to modify its practice in this regard either (1) by 
refusing to hear persons who do not apply a reasonable time before the 
date set or (2) by reserving a small amount of time when the announce- 
ment of assignments is made in advance, or (3) by giving additional 
time to the case when necessary to meet late applications. 

In support of this recommendation the Committee points out that 
oral argument, properly prepared and presented, is of genuine value 
to the Commission, whereas improperly prepared and presented it is 
sheer waste of time. Announcement in advance of the time to be avail- 
able to counsel would sufficiently improve the quality of arguments to 
furnish full justification for the adoption and enforcement of a strict 
ru'e. In other respects the Commission strictly enforces its dates, as 
for example in the case of briefs, and the Committee sees no reason why 
it should not enforce with equal strictness a rule that applications for 
time for oral argument must be made a reasonable period in advance. 
This is particularly true when the practice is advocated by the bar itself 
speaking through this Association. In such circumstances dilatory ap- 
plicants for time could not be heard to complain of being cut off. 


Special Docket Decisions under Arizona Grocery case Principle 


The Committee received a request from a member that the Com- 
mission be asked to publish its Special Docket decisions for the reason 
that, in No. 25829, Tennessee Eastman Corporation v. L. & N. R. RB. 
Company, the Commission held that the doctrine of the Arizona Grocery 
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Company ease is applicable to rates established by order of the Commis- 
sion in Special Docket proceedings. 

The committee laid the matter before the Commission and has 
been advised that under date of June 4, 1934, the Commission in econ- 
ference adopted the following: 

‘*Voted that the minute of August 4, 1920, provided that: 

‘*Orders of the Commission on its special docket authorizing refund 
herein may require that the published tariff rates and rules upon which 
adjustment is based shall be maintained (as maxima) for a period of 
not less than one year from the date on which the rates or rules sought 
to be applied became effective be rescinded, and that the final ordering 
paragraph usually appearing in orders in special docket cases pursuant 
to that minute, be omitted, and that there be substituted therefor in the 
orders a recital (instead of the mandate) to the effect that defendants, 
as they participate have represented to the Commission that they will 
maintain for a period of not less than one year from a given date a rate 
(deseribing it) that shall not exceed a stated amount per 100 pounds; 
and that such rate for the future the Commission neither approves nor 
disapproves in the instant proceeding.’’ 

“*The following is a sample of the new paragraph which we include 
in our special docket orders: 

‘‘And it appearing, That the above-named defendants have repre- 
sented to the Commission that they will maintain for a period of not 
less than one year from July 15, 1934, a rate for the transportation of 
crushed stone, coated with asphalt, in carloads, from Waterville, Ohio, 
to Niles, Michigan, that shall not exceed $2.22 per net ton plus 6 cents 
per net ton; and that such rate for the future the Commission neither 
approves nor disapproves in the instant proceeding. 

**In the circumstances it would appear that no good purpose would 
now be served by making public orders on the special docket.’ 

As pointed out by the Commission, this disposes of the question 
and makes the publication of Special Docket decisions unnecessary so 
. far as the Arizona Grocery rule is concerned. 


Expediting Determination of Matters by Commission 


The members of the Committee have conducted extensive corres- 
pondence among themselves during the year concerning suggestions 
made by President McFarland for changes looking towards shortening 
the interval between the submission of cases to the Commission and the 
announcement of the Commission’s decisions. Many possible expedients 
were considered. The most meritorious of these, which the Committee 
considers worth while communicating to the Commission, is that argu- 
ments, both before the entire Commission and before divisions, should 
be set so as to permit the promptest possible consideration of the case 
after submission. In the majority of division cases it should be prac- 
ticable for the division to meet and decide the case within two weeks 
of the argument. Under the present practice the division hears argu- 
ment for an entire month, except the first few days of the month when 
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arguments are heard by the entire Commission. This schedule might 
well be modified so that when the time for conference comes there will 
not be so many eases awaiting disposition. It might be advisable for the 
entire Commission to hear argument two times each month, with con- 
ferences following them. It might be possible likewise for a division to 
hear argument for only one week, and then consider and dispose of cases 
for a week while another division is hearing argument. 

There is implied no disposition to interfere in the internal routine 
of the Commission. But in its public aspects the suggestion, in the 
opinion of the Committee, has two outstanding merits whieh should ecom- 
mend it. In the first p'ace, it looks towards expediting the determination 
of matters before the Commission. This is obviously of the utmost im 
portance and need not be elaborated. In the second place, it contemplates 
enhancing the usefulness of oral argument. As has already been said 
in this report, properly presented arguments are valuable to the Com- 
mission. It is believed, however, that this value diminishes and in the 
end entirely disappears with the lapse of time after submission. The 
more promptly submitted cases can be considered in conference the 
fresher will be the impressions of the Commissioners obtained at the 
argument and the simpler the problem of arriving at a determination. 

The Committee accordingly recommends that these views be com- 
municated to the Commission in the form of a suggestion for the Com- 
mission’s consideration. 


Relations Between Committee and Commission 


In order to develop its usefulness to the greatest possible extent, 
this Committee should be in close touch with the Commission on ques- 
tions of practice and procedure. The ideal situation would be for tne 
Commission to regard this Committee as a point of contact between the 
Commission and its bar through which the opinion and judgment of the 
bar could be obtained. Inquiries from the Commission to the Committee 
are very infrequent and in the past recommendations of the Committee 
to the Commission have been unproductive. The Commission’s Amend- 
ments and Supplements to the Rules of Practice, effective September ], 
1934, was published, for example, without this Committee having been 
consulted with respect to any of the changes, or even advised that they 
were to be made. 

The Committee therefore recommends that the President of the 
Association and the Chairman of the next year’s Committee on Proced- 
ure seek an audience with the appropriate members of Committees of the 
Commission for the purpose of laying these matters before them and 
attempting to find ways to enhance the usefulness of this Association 
to the Commission. 

tespectfully submitted, 


COMMITTEE ON PROCEDURE, 
E. S. Batuarp, Chairman. 


September 25, 1934 








to 











Discussion of Report of Committee on Procedure 
at Fifth Annual Meeting of Association, 
September 27, 1934 


President McFarland: The next business on the program is the 
report of the Committee on Procedure. Mr. Ballard is Chairman and I 
will ask him to make such remarks on that as he sees fit. That report 
was not in the printed program. 

Mr. Ballard: I was sorry not to have this available for printing, Mr. 
President, but the difficulties of getting these Committees together are 
very great, as everyone knows who has worked on them, and it is al- 
most equally difficult to dispose of a question by correspondence when 
you have to include half a dozen or more people in the correspondence. 

Mr. Ballard then read his report to the completion of the 
first recommendation entitled ‘‘ Announcement of Assignments of Time 
for Oral Argument.’’ 

I think, Mr. Chairman, that these questions might be acted upon 
separately as we come to them. I move the adoption of that recom- 
mendation of the Committee. 

The motion was seconded, put and carried 

Mr. Ballard then read the second recommendation entitled 
“Special Docket Decisions under Arizona Grocery Case Principle,’’ 
pages 2 and 3 of the report 

My understanding of the implication of that is that there is no 
determination with respect to the rate for the future and, therefore, the 
Docket of the Arizona Grocery Case is not applicable. 

Mr. Ballard then read the third recommendation of the re- 
port entitled ‘‘Expediting Determination of Matters by Commission,’ 
and commented as follows: 

We think, Mr. President, that this will have to be done with a good 
deal of diffidence and with great reserve, in order to avoid any impli- 
cation that we are being officious or meddlesome—that is the last thing 
we want to be—but we think that the subject is of sufficient importance 
so that the officers or the appropriate Committee of the Association will 
be justified in going and discussing the matter informally with one of 
the Commissioners or some Committee of the Commission and simply 
laying the problem before them. 

In that sense I move the adoption of that recommendation of the 
Committee. 

Mr. Barrett: Mr. Chairman, I’d like to move that the Committee, 
or such members as the Committee decides-—— 

President McFarland: Is this a substitute motion to Mr. Ballard’s 
motion ? 

Mr. Ballard: I will withdraw my motion. 

Mr. Barrett: That is why I moved up so quickly; I wanted to see 
if Mr. Ballard would accept this. 

I want first to say that we will all agree that this must be presented 
to the Commission with a great deal of tact. It does, therefore, seem 
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to me that the Association ought not to pass upon it in a very peremptory 
way and I was going to suggest a resolution, or motion, to the effect 
that the Committee, having this in mind, take the matter up with the 
Commission, stating that they would like to present a suggestion—you 
notice I used the word suggestion—in respect of this matter, if the 
Commission or some member of the Commission is agreeable to hearing 
a suggestion on that subject. 

Now that is a roundabout way but I think we ought to be very 
careful about making these recommendations that might interfere, or 
suggest an interference with the Commission’s procedure. I take it, Mr. 
Ballard, that the Commission has given a good deal of thought to that 
subject. I take it from what Mr. Eastman said in one of his talks two 
or three years ago—I think at some meeting of this Association; pos- 
sibly only a few members were present—that a great deal of time and 
thought have been given to that subject and I therefore am not in favor 
of saying anything that would look as if we had worked it all out and 
were ready to tell them how to do it. That is why I make that motion 

Mr. Ballard: I second the motion. 

President McFarland: As I understand, the purpose of this motion 
is to tender the services of the Association and the suggestion if the 
Commission is inclined to meet with the representatives of the Asso- 
ciation and discuss it. Is that correct? 

Mr. Barrett: That is my idea. Is that your thought, Mr. Ballard, 
as seconded ? 

Mr. Ballard: Yes. 

President McFarland: I believe the motion is sufficiently clear. You 
have heard the motion. Are you ready for the question? 

. . . The motion was put and carried 

Mr. Ballard: Mr. President, the last subject with which this report 
deals is one perhaps of greater delicacy than the one which was just 
acted upon. I want to say that as prepared it was a little more cold- 
blooded than it now is but one of the more diplomatic members of the 
Committee toned it down. 

Mr. Ballard read the last recommendation on page 4 of the 
report entitled ‘‘Relations Between Committee and Commission,’’ and 
commented as follows: 

Now, I don’t want to put myself in print on this subject too 
bluntly but the fact is that there is no use having a Committee on Pro- 
cedure unless it can work with the Interstate Commerce Commission on 
procedural problems, and the experience of the Committee this year and 
the experience of last year’s Committee certainly tends strongly to indi 
eate that it is impossible to do that in the present situation. 

Maybe that is all right, but we think we ought to go in a candid, 
although of course, a friendly and perfectly respectful manner, to the 
Commission and say that we are set up and ready to open our doors 
and. go to work and there isn’t any work to do and the reason is that 
we have not been utilized by the Commission in the way in which cor- 
responding Committees are universally utilized by the Courts on ques- 
tions of practice and procedure. 
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That is all of the report, Mr. Chairman. I will make no motion, 
myself, with regard to that last subject. I think the meeting can better 
formulate whatever motion ought to be passed upon than I ean. 

President McFarland: Before anything is done with that, in the 
absence of any of the members of the Executive Committee who attended 
the meeting Wednesday, I don’t believe there is anyone present here at 
this time except myself, the Chair should perhaps state that this sub- 
ject was considered at the meeting of the Executive Committee in con- 
nection with the reeommendations of the Committee on Proeedure and 
I believe that Judge Barrett has stated the general situation about as 
happily as ean be done; that is, that the Association does not want to 
interfere with the Commission in any way but we do desire to be of the 
greatest possible assistance to the Commission in the administration of 
its work in working out these various matters, and it was the feeling 
at the Executive Committee meeting that it would be desirable for a 
Committee of the Officers and perhaps members of the Executive Com- 
mittee to make an appointment with the Chairman, or such Commis- 
sioners as he might designate, all on the assumption that this would be 
agreeable to the Commission to discuss the situation and to find out what 
views the Commission entertained, what suggestions it might have as to 
the greater helpfulness of this Association in connection with various 
matters, including among others this matter of the question of pro- 
cedure. 

Now, as to just how that should be done—whether you would want 
to just leave it to the incoming President, Mr. Chandler, to arrange 
with the Officers and the members of the Executive Committee, or such 
Committee Chairmen as you might desire to take this matter up with the 
Commission if the Commission is agreeable to discussing it, or what you 
want to do—I have no suggestions, but I wanted to give you that in- 
formation as to the general views which have been entertained. 

Mr. Barrett: Mr. Chairman, wouldn’t it be a good idea to have that 
Committee also suggest that the Interstate Commerce Commission give 
consideration to the possibility of appointing a member of the Commis- 
sion to be present at the annual meetings of this Association, or a 
representative of the Commission? Has that even been taken up, to your 
knowledge, with the Commission ? 

President McFarland: We have done this, Judge. In the past, of 
course, the meetings have been in Washington. It has been comparatively 
easy to secure the attendance of some of the Commissioners and I think 
as a rule quite a number of them have been present throughout the 
business sessions and also have come to the various affairs. 

This year we took the matter up personally to some extent and I 
also wrote a letter to Chairman Lee which Judge Lee circulated to the 
members of the Commission, inviting them to be present or to have some 
representatives present, and it finally narrowed down to the possibility 
that Commissioner Aitchison or Commissioner Meyer, or both, might 
be present. Then things worked out so that Commissioner Meyer was 
unable to be present but Commissioner Aitchison thought that he could 
be here—and I should say in that connection that Commissioner Aitchi- 





134 I. C. C. PRACTITIONERS’ JOURNAL 





son was going to considerable trouble to attend the session and make us 
a short address. He was going to arrive yesterday morning and then 
leave in the afternoon to get back to some conferences, but at the last 
minute he found that he couldn’t do that and wired his regrets and said 
that he would be unable to leave Washington. So we were without 
representation from the Commissioners and at that time it didn’t seem 
feasible to simply request them to designate some employee. 

That might be a good suggestion of yours, Judge. It has been 
taken up in a different way with the Commission each year I think, but 
not to have them formally designate somebody. 

Mr. Barrett: I merely suggest it for the consideration of the Exe- 
cutive Committee or whatever Committee may decide to confer with the 
Commission. If they decide that it is not proper, that is agreeable to 
me. 

President McFarland: I think that would be one of the subjects 
which any such Committee would talk to the Commission about and find 
out if some arrangement of that sort could be made. I should say in 
that connection that Judge Lee and the other Commissioners all indi- 
eate their desire to have some Commissioner or Commissioners present 
and it was pressure of business which prevented them from doing it this 
year. 

What is the pleasure of the assembly with regard to this matter? 

Mr. Hillver: I think the suggestion is a good one. I would very 
much like to see Judge Barrett on that Committee that goes to the 
Commission. 

President McFarland: Simply in order to have this matter pro- 
gress, would any of you care to make a motion instructing the incoming 
President that it is the sense of the Association that he should con- 
stitute a suitable Committee and make contact with the Commission to 
ascertain if a conference on the subject would be agreeable to the Com- 
mission ? 

Mr. Ballard: I’d like to ask Judge Barrett whether he thinks it 
would be wise to broaden that resolution a little so as to give the special 
committee power to consider other questions of cooperation as well as 
this one of procedure. 

President MeFarland: Mr. Ballard, I understood that Judge Bar- 
rett’s suggestion would be simply one of the matters; that is, that such 
a Committee would be empowered to talk over the entire matter of re- 
lations between the Association and the Commission. That is what | 
understand Judge Barrett had in mind. 

Mr. Barrett: That is exactly what I had in mind. 

President MeFarland: You have heard the motion which would 
be to instruct the President that it is the sense of the Association that 
such a committee should be constituted. Are you ready for the question. 

_ The motion was put and carried : 

Mr. Ballard: Mr. President, I think in that connection it would be 
appropriate to make some formal expression of Commissioner Aitchi- 
son’s effort to be here and our great regret that it was impossible to 
arrange it. 
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I move that the outgoing President be instructed to express to 
Commissioner Aitchison in behalf of the Association those sentiments. 

. . . The motion was seconded ee! 

President MeFarland: It has been moved and seconded that the 
outgoing President be instructed to communicate with Commissioner 
Aitchison the Association’s appreciation of his effort to be here and our 
regret that he was unable to attend. Are vou ready for the question? 

The Convention voted on the motion 

President MeFarland: The ‘‘ayes’’ have it and it is so ordered. 
The outgoing President will undertake to do that. 

If there is nothing further from the Procedure Committee, the next 
order of business is the report of the Memorials Committee. (Nothing 
further) 





Lust Publications Available for use of Members 
at Association’s Office 


Through the courtesy of Mr. H. C. Lust we now have available for 
the use of members at our office in the I. C. C. Building the following 
publications : 


Abridged Reports of Decisions under the Interstate Commerce 
Act, 12 Volumes. 

Consolidated Digest of Decisions under the Interstate Com- 
merece Act, 6 Volumes. 

The Law of Loss and Damage Claims—3rd Edition. 
Practice and Evidence before the Interstate Commerce Com- 
mission. 

Commodities and Loealities in the Decisions of the Interstate 
Commerce Commission. 





I. C. C. Reports Available for use of Members 


The Commission has furnished our office with the Reports of the 
I. C. C. We shall be glad to have members desiring to make use of 
same do so at our office. 





New Book on Air Law 


OWARD 8. LeRoy, Chairman of the District of Columbia Bar Asso- 
ciation’s radio broadeast committee, makes his bow this week as the 
author of an interesting and unusual treatise on air law. 

The book comes off the press, compactly written, and comprehen- 
sive in its treatment of the various phases of radio and aeronautie law. 

It is expected to be of value to the general practitioner, specializing 
in these branches, because of the complete compilation of State statutes 
pertaining to radio and aeronautie law and the comparison it contains 
of radio and aeronautie laws of the United States with those of terri- 
tories and foreign jurisdictions. 

In 1927 Mr. LeRoy was lega! adviser to the International Radio 
Telegraph Conference and American member of the General Secretariat. 
He has been an officer of the International Committee on Radio since 
1928, for the past four years has been a member of the Communications 
Committee of the American Bar Association. For the past three years 
he has lectured to classes of the National University Law School on the 
subject. ° 

Copies of the book are available at $3.00 each at the office of the 
Randolph Leigh Publishing Company, 401 Hibbs Building, Washington, 
D.C. 





Radio Address by Chairman Lee 


Chairman Wm. E. Lee of the I. C. C. delivered an address Tuesday, 
December 18th in the National Radio Forum under the auspices of the 
Washington Star over a nation-wide network of the N. B. C., in which he 
reviewed the history of transportation in this country with particular 
reference to the railroad lines. 

The address is historical in character covering many phases of rail- 
road regulation and has been widely publicized. 

Printed copies are available to members making request 
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Address of Honorable B. H. Meyer 


at the Dinner of the National Association of Railroad and Utilities Commis- 
sioners, (Wednesday, November 14, 1934, 8 p. m., Willard Hotel.) 


HE program committee, represented by our good friend Ernest 
Lewis, suggested as the subject for my remarks the development of 
cooperation between the Interstate Commerce Commission and the State 
commissions. He gave as one reason for suggesting this subject the 
large number of new members among the State commissions whose at- 
tention might not have been directed toward what has been done and 
what is now in operation in this regard. This led me first of all to 
inquire into the number of new members in the list for 1934, compared 
with the list published in the proceedings of the National Convention for 
1910. I found six names that appeared in both lists. Three of these 
represented more or less interrupted service, and the other three con- 
tinuous service as Commissioners. Frank H. Sommer of New Jersey 
appears in the list for 1910 as President of his Commission. He is in 
the list for 1934 as Counsel for that Commission. Milo R. Maltbie was 
in the list for 1910. He served on the Commission in his State from 
1907 to 1915; then was engaged in private practice, and for a part of 
the interval in aiding us in an advisory capacity in the Bureau of Valua- 
tion; but since 1930 he has again been serving as a Commissioner. My 
distinguished colleague, Clyde Aitchison of Oregon, served as a mem- 
ber of the Commission in his State from 1907 to 1916, and then for a 
period of about two years he served as Solicitor for this Association, the 
predecessor of your present distinguished Solicitor, John E. Benton. 
Since 1917 he has served as a member of the Interstate Commerce Com- 
mission. Who are the three that have served continuously as commis- 
sioners? One is John F. Shaughnessy of Nevada. His name not only 
appears in the lists for 1910 and 1934, but on that for 1907. Then 
there is Harvey H. Hannah, our distinguished Toastmaster, who ap- 
peared in both lists and who also began to serve in 1907. This is splen- 
did evidence of the fine qualities of the citizens of Tennessee who have 
insisted on his continuous service during these many years. The third 
name is that of the speaker before you, whose name appears in both 
lists, but—you must not receive this with too great a shock, General 
Hannah—who began service two years before you did and notwith- 
standing this he feels just as young today as you can possibly feel. 
Turning now to the development of cooperation, I naturally thought 
at once of provisions in the Transportation Act, 1920, and the coopera- 
tive agreement formally entered into two years later. I also remem- 
bered that cooperation had existed between the Interstate Commerce 
Commission and the State Commissions when I became a member of this 
Commission January 1, 1911. I tried to go back of these dates to find 
the real beginnings. One of these beginnings dated back to the year 
1879, when representatives of twelve State Commissions met at Sara- 
toga, New York. There may have been other similar meetings of State 
Commissions. I ean not speak definitely on that point. However, I 
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soon found myself inquiring about the very beginnings of this Associa- 
tion. The organization of the National Convention of State Commis- 
sioners was the beginning of this cooperative movement. It was a co- 
operative movement and has continued to be such to this day. Because 
of its historie significance I would like to read to you a few paragraphs 
from the first invitation to the State Commissioners to meet with mem- 
bers of the Interstate Commerce Commission. It was dated Washing- 
ton, January 31, 1889, and signed by Edward A. Moseley, the first seere- 
tary, who was still secretary when I came here. After referring to re- 
sponses received from State Railroad Commissions, the notice reads: 


“You are therefore invited to participate in a general conference of Rail- 
road Commissioners, to be held at the office of the Interstate Commerce Com- 
mission, No. 1317 F Street, in the city of Washington, at 11 o’clock a. m. on the 
5th day of March, 1889. 


“Among the subjects which may be properly considered are the following: 


_ Railway Statistics, with especial reference to the formulation of a uni- 
form system of reporting; 


Classification of Freight, its simplification and unification; 
Railway Legislation, how to obtain harmony in; 
Railway Construction, should regulation be provided?” 


igs a : 
in connection 


with legislation. That word appears in the minutes of the Proceedings 
for this vear and subsequent years. The word ‘‘uniformity’’ was also 
used and more frequently than the word ‘‘harmony.’’ For years 
there was a Committee on Uniformity in Legislation, and that committee 
may still exist. I would like to associate the two, ‘‘uniformity’’ and 
‘‘harmony’’ and say that having achieved to a great extent uniformity 
in the laws we now strive to achieve the greatest possible harmony in 
their administration. You may be interested in this further paragraph 
from the first invitation : 


My attention was arrested by the word ‘‘ harmony 


“An opportunity will also be afforded for consultation in respect of the 
heating and lighting of cars, automatic car-coupling, continuous train-brakes, 
and other matters now more particularly within the sphere of State authority. 


The first Chairman of the Interstate Commerce Commission was 
Thomas M. Cooley, a jurist with a national reputation and a man of great 
ability and learning. Let me read a few sentences from his opening re- 
marks, which constitute the first ‘‘ Address of Weleome.’’ 


“It gives me great pleasure, on behalf of the Commission of which | am a 
member, to welcome you to this place. We are all engaged in kindred work, 
and not kindred work merely, but in a large degree in the same work. You 
have your respective spheres of action, limited in territory and by legislation, 
and we have ours which is intended to be as nearly as in the nature of things 
is possible, distinct and separate. But if the Union of which we are all citizens 
is ina political sense one and indissoluble it is even more distinctly so in respect 
of the great interests which are committed for regulation to your respective 
Commissions.” 
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I was struck by Judge Cooley’s use of the words ‘‘distinet and sepa- 
rate.’’ In these recent times we have all become familiar with the notion 
of a division of the field between State and Federal authorities. How- 
ever, I did not realize that jurists like Judge Cooley in that day, which 
now seems remote to us, carried as a part of their daily equipment the 
thought that the States occupy the field until the Federal government 
acts. There is frequent reference to that thought in these early diseus- 
sions. I was also struck by the use of the term ‘‘General Conference.”’ 
The first volume of the Proceedings carries that as its title, but the later 
ones use the expression ‘‘ National Convention.’’ Now, I would like to 
add a word from the closing remarks of Judge Cooley. Referring to the 
invitation to the first Conference, he said: 


“We sent it out believing that good would result to the country therefrom. 
| may truly say that we are fully satisfied that our expectations in that regard 


are fully met, and that thanks are rather due from us to you than from you to 
us. 


I can read only one brief paragraph from the remarks with which 
Judge Cooley opened the Second Annual Convention of Railroad Com- 
missioners in May, 1890. 


“The general purpose of the convention may be stated to have been to 


bring about a uniformity of legislation and regulation in the country, so far 
as it was in the power of the commissioners, State and national, to do so.” 


Judge Cooley also opened the Third Annual Convention and from 
remarks on that occasion I would like to read the opening sentences : 


“Gentlemen of the Convention: Our purpose in coming together on this 
occasion is for consultation upon subjects of mutual interest, and for the dis- 
cussion of questions which either pertain directly to the official duties we have 
severally taken upon ourselves, or which at least have some bearing upon the 
proper performance of those duties. We are not all clothed with the same 
powers; there have not been prescribed for all of us the like obligations; but in 
our official action we all have the same general purpose in contemplation, and it 
may justly be assumed that the views we may severally hold will be of common 
interest, and that in so far as there has been experience in dealing with practical 
questions, this experience will be not interesting merely but of high value.” 


The sentences just quoted constitute the opening of a more extended 
address covering 18 printed pages, which may be said to constitute the 
first real Address of Welcome and which apparently helped to establish 
the custom which has continued to this day of having the Chairman of 
the Interstate Commerce Commission deliver an Address of Welcome to 
this Convention. If you can find an hour in which to do it after you 
return home, I know you will find great pleasure in reading this Address 
of Weleome by Judge Cooley. It deals with the problems which were 
then uppermost in his mind and doubtless also in the minds of his im- 
mediate associates and in the minds of the members of the different State 
Commissions. It is written in beautiful English and throughout it is 
pervaded by the finest type of judicial spirit. 
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Judge Cooley could not open the Fourth Convention because mean- 
while, as proceedings of that Convention show, his health had failed. 
However, cooperation between the Interstate Commerce Commission and 
the State Commissions continued without interruption. It was of the 
informal, helpful kind. Then something happened which in a sense be- 
came a turning point in the development of cooperation. It directly 
precipitated statutory provisions which were later incorporated in the 
Transportation Act, upon which, as previously indicated, the formal 
cooperative agreement of 1922 is based. I refer to the Shreveport Case. 
The original complaint was filed with the Interstate Commerce Commis- 
sion early in 1911. By the middle of 1914 the case had gone through the 
Supreme Court. T here were supplemental proceedings and further 
orders. The Shreveport Case was then much in the minds of Commis 
sioners engaged in the work of the regulation of railroad rates. As I 
view it, the effects and consequences of that case in relation to state 
authority were greatly exaggerated and apprehensions were aroused 
which subsequent experience has shown not to have been warranted. 
Doubtless with this development in attitude and thought in mind, the 
President of this Association during the summer of 1916 invited the then 
Chairman of the Interstate Commerce Commission to remark upon the 
subject of the relation between State and Interstate Commissions in the 
Address of Weleome which he was asked to deliver, in accordance with 
custom, at the opening of the Convention that fall. In response to this 
invitation, our Chairman in his opening address made brief reference to 
the principle of the Shreveport Case, he pointed out the possibility of 
differences and conflicts between the State and interstate rates, and re- 
ferred to the desirability of developing a method of administration which 
would remove and minimize these differences. He reminded his hearers 
that the Interstate Commerce Commission had never reached out in any 
manner whatsoever with a view of seizing upon Shreveport situations 
and thereby enlarging the scope of its activity. He emphasized the 
thought that Shreveport situations were primarily rate questions and 
that undue attention to statutory and constitutional limitations could 
ordinarily not aid in the solution of the practical problems presented. 
He said that what the citizens of the country were interested in was the 
doing of a common work and then he proceeded to outline the basis of a 
co-operative plan as an aid in the achievement of that result. There is 
time to read from our Chairman’s address only this one paragraph: 

“This leads me, Mr. President, to suggest what | firmly believe to be ‘ 
promising step in the direction of progress in railway regulation; namely, | 

Shreveport cases to provide by law for the cooperation of the state panel 

sions and the Interstate Commerce Commission, and thus to give our joint and 

cooperative efforts a definite legal status. Under a plan such as | have in mind 
when a case involving the Shreveport principle arises, the resulting investigation 
would be conducted jointly by the state commissions and the Interstate Com- 
merce Commission. Every state commission directly involved would be given 


an opportunity, in accordance with law, to participate in the deliberations and 
to assist in formulating the final conclusions upon a record jointly made.” 


You may ask, ‘‘Why did not the Convention to whom these sugges 
tions were submitted on behalf of the Interstate Commerce Commission 





rate 
sed 
ted. 
the 
hen 
the 
the 
vith 
this 
e to 
v of 
| re- 
hieh 
rers 
any 
-ions 
the 
and 
ould 
nted. 
s the 
of a 
re is 
yh : 


be a 
ly, in 
mmis- 
it and 

mind 
gation 

Com- 

siven 
.. and 


\erges- 
jssion 


DECEMBER, 1934 141 





at once proceed to promote the practical program thus suggested ?’’ Here 
is the answer: Before I read these two brief paragraphs from the very 
able address of the President of the Association, I would like to say that 
he was one of the ablest men who has ever served on a State Commission 
and acted as President of this Association. He was one of the finest men 


Iever knew. His address was an admirable piece of work. This is what 
he said : 


_ “In view of proposed legislation, some of which is actually pending before 
Congress, designed to destroy State regulation of railways it is of the highest 
importance that we should approach the consideration of the great questions 


involved therein without selfishness and actuated only by a desire to serve the 
country. 


“There is a fully organized movement having for its ultimate object nothing 
less than the absolute elimination of the states and the state commissions from 
all jurisdiction over intrastate rates of the railroads.” 


You see sitting before you the distinguished Chairman of the House 
Committee on Interstate and Foreign Commerce. He will address you in 
a little while and when he does so I wish he would be good enough to 
tell us in what sinister machinations he was engaged during the years 
centering around 1916. Cooperation can not prosper in that kind of 
atmosphere. However, at the Convention in 1917, as shown by the Pro- 
ceedings for this year, the President of this Association called attention 
to the plan that had been advanced in general outline one year before 
and expressed the view that it promised to furnish about all that was 
needed to meet the then existing situation. Others expressed themselves 
along similar lines. In fact, there seemed to be unanimity regarding the 
possibilities of that plan, and from then on progress was uninterrupted 
until the well-known provisions contained in the Transportation Act, 
1920, had become law. Within two years the cooperative agreement was 
entered into, which has endured, with modifications, into the present. 

I have said to you that in my judgment the effect or possible effect 
of the Shreveport principle on the scope of the activities of the State 
Commissions had been greatly exaggregated. Here are the facts. 

From the time that the original Shreveport complaint was filed to 
the present, the Interstate Commerce Commission has disposed of more 
than 27,000 formal rate proceedings. Please observe that this figure does 
not include finance, valuation, and other proceedings. Now, how many 
of these proceedings involve the Shreveport principle? In your own 
minds please make a guess and then I will give you the exact figure. This 
is the answer. There were 320. How were those 320 proceedings dis- 
posed of ? Eighty-three were dismissed. In 122 the State Commissions 
concerned removed the cause of complaint. In 42 others the State Com- 
missions concerned removed a part of the cause of the complaints; and 
in the remaining 73 the Interstate Commerce Commission issued orders 
assuming full jurisdiction. Considering the size of this country and the 
great number of rate proceedings, this does not impress me as being an 
alarmingly large number. The statistical sharks present will already 
have figured out that 73 constitutes a little more than 27/100s of one per- 
cent of the number of other classes of rate proceedings. Through the 
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kind of cooperative effort which I have in mind, this relatively small 
number of 73 I firmly believe can be still further reduced. I have often 
said, and would like to say again, that what the citizens of this country 
are interested in is the accomplishment of the work to be done. There 
is no reason why they should care much about the agency through which 
it is done. Constitutional limitations and statutory requirements must be 
observed of course, but the needless precipitation of constitutional and 
statutory controversies obscures, or tends to obscure the character of the 
practical rate problems with which we are dealing, and the sound solution 
of those problems is our common job. I like to emphasize, therefore, the 
thought that we should concentrate on the work to be done and see that 
it is accomplished. I see before me Commissioner Clyde Seavy, who has 
recently been made a member of the Power Commission. About ten 
years ago we had before us a proceeding that involved all the rates in the 
State of California relating to an important commodity. It was the 
reverse of the Shreveport Case. The interstate rates were alleged to be 
unduly low and preferential, and the state rates too high and unjustly 
discriminatory. Both Commissions had received memoranda written by 
able lawyers challenging jurisdiction in various respects. But after 
Brother Seavey and I had conferred with our respective Commissions 
the proceeding went to a hearing and a record was made. He and I 
discussed the general aspects of the case as developed by the evidence, 
and then left it to our aides to work out the details. As we had antici- 


pated before the hearings started, we worked out a common solution. We 

agreed upon the principles of our respective reports and in due time 

both Commissions issued reports. Our report contained the word ‘‘juris- 
I I J 


? 


diction’’ only once and that was to say that without discussing the 
jurisdietional questions which have been raised we think thus and so. The 
California Commission did likewise. There were important jurisdictional 
questions in the case, but we did not permit them to stand in the way 
of a commonsense, practical handling of the case. We assumed that be- 
tween them these two Commissions covered 100% of the field and we 
were not going to quarrel about what percent of the whole each could or 
should oceupy. This case illustrates what I regard as an extremely 
practical application of our cooperative arrangement in cases involving 
the Shreveport principle. . 

There are present this evening representatives of the Power Com- 
mission and of the Federal Communications Commission. As I under- 
stand it, the provisions in the Power Commission Act relating to cooper- 
ation are founded directly upon the provisions in the Transportation Act. 
The Federal Communications Act I believe contains more extended and 
detailed provisions. Whatever the exact language may be, the intent and 
purpose must be the same, namely, the accomplishment of a common 
piece of work in a practical way for the benefit of all concerned. I be- 
lieve that the cooperative work accomplished under the agreement be- 
tween the Interstate Commerce Commission and the State Commissions 
has been successful. It has been very much worth while. I am inclined 
to think that these new Commissions will have relatively a larger num- 
ber of cases requiring joint action than we have had because, recalling 
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my experience as a member of a State Commission, the opportunities for 
differences and conflict between Federal and State authority are more 
numerous in the telephone and telegraph industries than in connection 
with railroads. Even in connection with power we found on our State 
Commission that we could not go very far before we encountered inter- 
state situations; but there was no Power Commission at that time to take 
eare of them. I believe, therefore, that cooperation will find a larger field 
in the future than has existed heretofore. Standing at the very thresh- 
hold of their respective official careers, I feel that I should venture to 
make one suggestion bearing upon cooperation with State Commissions 
to these new federal commissions growing out of my experience on the 
Interstate Commerce Commission. I believe that these new federal com- 
missions and the state commissions may profitably examine more closely 
than we have thus far done the line of demarcation between the deliber- 
ator and judge and the representative and advocate. Should one and the 
same man be given the opportunity in the same proceeding to act as 
witness, as counsel, and finally as deliberator and judge? I believe that 
question deserves careful consideration. Again and again I have seen 
State Commissions in cooperative conferences rise far above the interests 
of their individual states and take the viewpoint of the nation. That 
is genuine cooperation in which the advocate is not helpful. 





Commission Decides Western Grain Case 
Docket 17000, Part 7. 


O DECISION of the I. C. C. in recent years has attracted more atten- 


tion than its supplemental report in Docket 17000, part 7, involving 
the rates on grain and grain products within the Western District and 
for export. 

This report consists of over 200 pages embracing 58 formal com- 
plaints. The main points covered by the Commission are outlined by it as 
follows : 


1. Propriety of rates, regulations and practices affecting the 
transportation of grain and grain products within the western dis- 
trict and for export further considered in a proceeding reopened as 
a result of the decision of the Supreme Court of the United States 
in Atchison, Topeka & Santa Fe Railway et al v. United States of 
America et al., 284 U. S. 248. 


2. General financial condition of the carriers in the west- 
ern district, and the general economic status of the producers and 
shippers of grain in that district, reviewed, and the effect thereof in 
the determination of a reasonable general level of rates on grain and 
grain products in that district discussed. 
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3. Comparison made of general transportation conditions in 
western trunk line, southwestern and intermountain territories, in 
justification of the lower general level of prescribed rates in western 
trunk line territory than in the other two territories. 


4. Revised rates prescribed in southwestern and intermountain 
territories on general levels higher than the levels prescribed in the 
original report, but in most instances lower than the present rates, 


5. General plan of first prescribing reasonable maximum 
through rates from grain origins to final markets and then breaking 
them back into inbound local rates to intermediate markets and 
proportional rates beyond, representing the so-called rate-break com- 
binations, affirmed. 


6. Rule for the exclusive application of the rate-break com- 
binations on shipments stopped in transit at the intermediate rate- 
break markets, and the elimination of one-factor through rates less 
than those combinations, and of resulting transit balances less than 
the proportional rates from the rate-break markets, adhered to. 


7. Decision of the Supreme Court of the United States in 
Texas & Pacific Ry. Co. v. U. 8., 289 U.S. 627, in its bearing on the 
question of our jurisdiction over combinations of rates through the 
rate-break markets and other gateways, interpreted. 


8. Findings in respect of some of the inbound local rates to the 
rate-break markets modified. 


9. General plan of the revision of relations of proportional 
rates from Missouri River markets to St. Louis, Memphis and the 
Southwest, and to Minneapolis and Duluth, adhered to. 


10. Finding as to the application of interior scales rescinded. 


11. Maximum grading between key points of one-half cent for 
each 15 miles, subject to the key-point rates as minima, prescribed. 


12. Limitation to two of the number of transit stops without 
separate charge, and the prescription of a separate charge of 2c per 
100 pounds for each additional transit stop, adhered to. 


13. Requirement of separate charge of 2c per 100 pounds for 
each stop in transit, including the first, for storage of grain products 
reversed, and a stop in transit for storage of grain products treated 
the same as a stop in transit for merchandising and milling grain, 
and as one of the two stops in transit permitted without separate 
charge. 


14. Finding as to stops in transit for inspection modified so as 
to warrant a separate charge for inspection only on shipments recon- 
signed after inspection. 
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15. Permission to make a minimum charge of 10c in the in- 
bound local rates to the rate-break markets, rescinded. 


16. Revisions made of rate levels and relations in various parts 
of the western district. 


17. Findings in so-called Columbia Basin Case modified. 





Grain Rate Map 


A map showing the underlying basic rate structure at present and 
as modified by the supplemental report is enclosed with this JouRNAL. 





Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases 


Unwarranted Discrimination 


Docket No. 26,138. L. G. Everist, Inc. v. C. & N. W. Ry., et al. 
Division 3. Upon consideration of a complaint alleging undue prejudice 
in rates on sand and gravel from Hawarden, Iowa, to a certain territory 
in northeastern Nebraska, and undue preference to Nebraska shipping 
points, the proceedings are held in abeyance pending suggested nego- 
tiations to remove the cause of the complaint. 

The Nebraska intrastate rates were voluntarily reduced by the car- 
riers and the commission states that it is its understanding that the re- 
duced rates are maintained by order of the Nebraska Commission and 
that the defendants are powerless to increase them without permission 
of that Commission. Therefore, the I. C. C. declares that it may not 


enter a Section 3 order because as stated in Texas & Pacific Ry. Co. v. 
U. S. 289, 627: 


Where an order is made under section 3 an alternative must be 
afforded. The offender or offenders may abate the discrimination by 
raising one rate, lowering the other, or altering both. * * * The 
situation must be such that the carrier or carriers if given an option 
have an actual alternative. 


Nevertheless, a palpable and unwarranted discrimination against 
complainant is here disclosed. 
Unreasonable Rates 


Docket No. 26487, Bakelite Corporation v. New York Central R. R., 
ét al, Division 2. This case involved the rate charged on carloads of 
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menthanol and denatured alcohol from Chicago to South Bound Brook, 
N. J. The Commission dismissed the complaint. The carriers, in order to 
move a certain stock between these two points, published a rate of 471%e 
on a number of commodities effective between January 4, 1932 and April 
1, 1932. The above-named commodities were inadvertently omitted from 
the list of commodities in the tariff description on which the rate ap- 
plied. Consequently a rate of 53¢ was applicable. The carriers were wil- 
ling to pay reparation to the basis of the rate they intended to establish, 
namely 4714c. However, the complainants made no effort to show that 
the assailed rate was unreasonable but relied solely upon the fact that 
its other stock and equipment moved at a lower rate. The Commission 
found the higher rate applicable. 


Rate Wars 


I. & 8. Docket No. 3975. Coke from Southern Points to Southern 
Ports. Division 4. In dismissing the proceedings in the above case the 
Commission takes occasion to comment on ‘‘rate wars.’’ This case in- 
volved the filing of schedules proposing to reduce the rates on coke from 
southern points to a number of southern ports and resolved itself into a 
controversy between the L. & N. and Southern Railroads. 

The Commission comments on the ease as follows: 

‘‘The ease therefore resolves into a contest between the South- 
ern and the L. & N. for the traffic now handled in its entirety by the 
latter line. The Southern seeks to share in this traffic by equaliza- 
tion of the cost of through transportation via Charleston with the 
cost via Gulf ports. According to the figures submitted by the 
Southern this could be effected only by permitting the reduction it 
proposes while requiring the L. & N. to continue its present rate to 
the Gulf. A finding that both reductions proposed have been justi- 
fied would not aid the Southern to obtain any traffic, as the present 
rate relation between the ports would continue. Such a finding 
would result only in a reduction of 50 cents per ton in the revenue of 
the L. & N. from the traffic it now handles. 


‘*The Southern asks that we find its proposal lawful, but that 
the proposal of the L. & N. to meet the reduction by the Southern 
violates the act. The provisions of the act applicable to such a 
situation are section 1, in the event that the reduced rates are un- 
reasonably low, and section 15(a). The latter section requires that 
we give consideration ‘‘to the need, in the public interest, of ade- 
quate and efficient railroad transportation service at the lowest cost 
consistent with the furnishing of such service; and to the need of 
revenues sufficient to enable the carriers, under honest, economical, 
and efficient management, to provide for such service. 


To give effect to these provisions it is obviously our duty to prevent 
‘*rate wars’’ between competing carriers under which they reduce rates 





DECEMBER, 1934 147 


below a reasonable basis in an effort to capture traffic handled by their 
competitors, and are met by corresponding reductions calculated 
to hold the traffic to the lines of the carriers already handling it. Eventu- 
tually we could end such a rate war under section 1 of the Act, 
by permitting retaliatory reductions until one or the other rate became 
per se unreasonably low. If this course were followed, certain shippers 
temporarily would obtain the advantage of rates below a reasonable 
basis, but the shipping public would eventually foot the bill, either 
through increased rates on other traffic or deterioration of service 
beeause of impaired carrier revenues. We are convinced, however, that 
we would be remiss in the performance of our duties under section 
15(a) if we adopted a course so wasteful of carrier revenues, and which 
would tend to disrupt the natural flow of traffic.’’ 
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FLAT RATE. 
EXPORT AND Ei ns RATES 

=== EXPORT AND EX- 
ALINE CONNECTING TWO POINTS INDICATES FROM AND TO WHICH A 
CERTAIN RATE APPLIES, THUS. @-——Uiz=:1s=>——e 
THE ARROW INDICATES THE DIRECTION OF MOVEMENT, THE CENTER 
FIGURE 1S THE RATE IN CENTS PER 100 L8S. ON WHEAT PRESCRIBED 
IN THE REPORT IN DOCKET No.17000 PART 7, THE FIGURE ON THE 
LEFT REPRESENTS THE RATE ON WHEAT PRIOR TO THE DECISION 


AND AT THE PRESENT TIME; PROPOSED FUTURE RATES ARE IN- 
SERTED ON THE RIGHT. 











THE BASIC GRAIN RATE STRUCTURE 


Bry WC Wertenbruch -/934. 
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